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PREFACE

As we come to the end of the fiscal 2021 -22, the discussions
stand shifted to what FY 2022 -23 holds for India and the world
at large, as green shoots of the post -vaccination phase appear
promising, and conflict between Russia and Ukraine brings a pall
of gloom.

The Economic Survey 202122 indicated the fiscal headroom the
Government of India has in order to ramp -up capital

expenditure, which will boost growth. With tax buoyancy
(especially GST collection going up from an average monthly of
INR 7,190bn (USD 94bn) in 201718 to INR 12,238bn (USD 160bn)
in FY 2021-22 (up to February 2022) and the fast -paced
economic recovery on its side, the government was able to
present a transformative and progressive Union Budget 2022-23.

Taking gains from consolidation of a myriad and complex rate
structure with multitude of rates, varying with states, local
bodies etc., and a huge tax cascading tax to a one, simplified
fiscal legislation, the reform process evolved in an inclusive
way. Continuous improvements are being made in a responsive
manner, with the GST Council responding swiftly, glitches being
addressed, and changes implemented without delay.
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Continuing the path towards a fully automated and easy to

comply tax administration, the Union Budget made few

important announcements in the GST and Customs law. Few
important and far -reaching amendments are proposed in the

field of Input Tax Credit (ITC) compliance mechanism under the

GST law, while curative amendments are contemplated in the

Customs law to neutralise judgments of the Supreme Court and
widen the amplitude of the term
|l egislative | acuna. This edition
Customs amendment coming as a sequel to the Apex court
judgment and changes in | TC mech
and the O0Expert Speakd, respecti

Two important but conflicting views expressed by High Courts,

would have key bearing on the refund/transition of legacy taxes

under the GST law. The discordant notes in these differing views

of the High Court would take more time for a clear picture to
emerge. The section 06Decodedd de
orders of the High Court.

This edition of the publication focusses on the key role of the

I nsurance I ndustry in the secti
relevant news from other jurisd
Trends?©d.
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We trust, this edition would be a good read for you.

GUNJAN PRABHAKARAN
Partner & Leader
Indirect Tax
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COVER STORY

Thesequelt o t he Apex Courtos order

The Backdrop:

The decision! of the Supreme Court which has a colossal
ramification, has inflicted a body -blow to effectively
defang the Directorate of Revenue Intelligence (DRI),

pronouncing officers of DRI as not ©o6the proper officerd to
issue notices for demand of duty 2 under the Custom Act,

1962.

The scope, width, and amplitude of the term 6the proper

of ficerd under the Customs | aw had been under challenge

before the various Courts in India in the past and had a

long-winding and checkered history. Repetitive

retrospective validations have proved inadequate to

counter the legal challenges mounted by taxpayers. The

latest decision of the Apex Court has prompted the

government to scurry for cover and a 6sequel &6 was found
inevitable in this long controversial saga.

Donald Robert Marquis, a humourist, journalist, and author

said that ©6a sequel is an admis
reduced to imitating yourselves
amendment clearly indicates to the admission that the

various curative amendment incorporated to Section 28 of

Customs Act, 1962 (the Act) by insertion of sub -section (11)

to section 28 of the Act in 2011 (in the light of the decision

in the case of Syed Ali3, by the Larger Bench of the Supreme

Court in 2011) and the subsequent amendments in the year

2015 and 2018 have still fallen short of meeting the

legislative purposes and failed to effectively ward -off legal
challenges.

you have been
etitive

The authority of the Preventive Wing of Customs

Department was under scrutiny in the case of Sayed Ali

referred to above. The Apex Court had concluded that the

Coll ector of Customs (Preventive) not being a
of ficer® within the meaning of section 2(34) o
found not competent to issue a Show Cause Notices (SCN)

under section 28 of the Act. The Court had observed that

nothing has been brought on record to show that the said

Collector of Customs (Preventive), who issued the SCN, was

assigned the functions under section 28 of the Act as

O6proper officerod.
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This prompted the legislatures to insert sub -section (11) in
section 28 to confer power to all persons appointed as
officers of Customs under section 4(1) and shall be deemed
to have and always had the power to assessment under
section 17 and shall be deemed to have been always the
proper officers for the purpose of section 28. Explanation -2
was also inserted to declare that any non/short levy or

1 Canon India Private Ltd Vs. CC (2021 (376) E.L.T. 3 SC)
2 https://www.bdo.in/en __-gb/insights/r -periodicals-journals/the_-tax-post-a-bi-monthly -indirect -tax-bulletin -march-2021
3 CC Vs. Sayed Ali (2011 (265) ELT 17 SC)
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