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EXECUTIVE SUMMARY

The Companies Act, 2013 (‘2013 Act') redefined how companies are governed, managed, and held accountable. At its core, the 2013 Act
advocates a governance-centric architecture, strengthening the roles and responsibilities of boards and directors. It formalises directors'’
duties, codifies fiduciary responsibilities, and elevates expectations around independence, oversight, and ethical conduct. The framework
also brings a sharper focus on board composition, including the mandatory presence of independent directors ('IDs') and, in specified cases,
women directors - signalling a deliberate move towards more balanced and diverse boardrooms.

2013 Act over the years....

The 2013 Act was amended to:

Amended » Decriminalise certain offences
4 times P Facilitate ease of doing business
P> Rationalise compliance requirements
P> Recognise new concepts

Recently, the Corporate Laws (Amendment) Bill, 2026 (“Bill") was introduced in the Lok Sabha to bring the 2013 Act and the Limited
Liability Partnership Act, 2008 in line with globally recognised best practices and improve ease of living for corporates and stakeholders.
The proposals emanate from the 2022 Report of the Company Law Committee and the recommendation of the High-Level Committee on
Non-financial Regulatory Reforms. Presently, the Bill has been referred to the Joint Parliamentary Committee for detailed discussion. This
edition of the Standard Stance deals with the key proposals regarding directors' appointments and disqualifications.

Summary of proposed amendments

Broadly the proposals seek to:

90 sections P Further ease of doing business and living.
to be P> Strengthen operational efficiency
amended P Recognise new concepts
P Removal of ambiguities

Ifimplemented, these proposals might create inconsistencies with other laws and regulations; for example, SEBI Listing Regulations.

Independence criteria for IDs - pecuniary relationships

Existing provisions onale/ proposed amendments
= Section 149(6)(e)(ii)(B) of the 2013 Act provides that no = A combined reading seems to imply that:
person can be an ID if: - An employee, proprietor or partner of a legal or consulting
— The person himself or any of his relatives are or have firm could be appointed as an ID in such company if the
been an employee, partner or proprietor in any of the transaction amounted to less than 10% of the gross
three financial years immediately preceding the financial turnover of that firm.
year in which he is proposed to be appointed, of - Upon ceasing to hold office after two consecutive terms, the
- Any legal or consulting firm that has or had transaction person would not be allowed to be associated with the
with the company /holding / subsidiary /associate company in any capacity.
company in the i(r)nmediately preceding financial year, * Proposed that the threshold of 10% be reduced to a lower % (to
SN D 10% or more of the gross turnover of such be prescribed) to increase transparency and reduce the pecuniary
firm. relationship.
" Section ?49(11) provides that an ID shall not be permitted to  » New proviso is proposed under section 149(11) such that where
hold office Peyond 00 EEITHEELINE LR and will b'e'ellglble the transaction of such legal or consulting firm is less than the
for re-appointment only after the expiry of the requisite prescribed thresholds, ID may continue his association with such

cooling-off period of three years. i
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Independence criteria for IDs - continued compliance

Existing provisions Rationale/ proposed amendments

= Section 149(6) lays down the criteria for determining the
independence of an ID, such as no material pecuniary
relationship, no close ties with promoters or directors of the
company, etc. at the time of appointment.

(Presently, there is no explicit requirement to assess ongoing
compliance of independent norms.)

Further, under section 149(6)(e)(i) and (ii), a person can be
appointed as ID in case of his association with the company,
its holding, subsidiary, associate for not “three financial years
immediately preceding the financial year”

= Provision to Section 149(11) provide that post completion of
tenure an ID should not, during the cooling period of three
years, be appointed/ associated with the company in any
other capacity - directly or indirectly.

Tenure of IDs

Existing provisions

IDs play a crucial role in promoting corporate governance since
their presence serves as a deterrent to fraud and
mismanagement in a company.

Section 149(6) is proposed to be amended such that:

- Every ID should ensure that they continue to fulfil the
independence requirements during the “term of his
appointment” as well.

- The existing disqualifications of any of the “three financial
years” immediately preceding the financial year be extended
to cover “the current financial year” as well.

Further, restriction during the three-year cooling period as
applicable to the company under section 149(11) be extended to
its holding, subsidiary or associate company.

@ Clarificatory

Rationale/ proposed amendments

= Section 149(10) provides that an ID may hold office for a
term not exceeding five consecutive years, but shall be
eligible for re-appointment if the company passes a special
resolution and such appointment is disclosed in the Board's
reports.

= Section 149(11) further provide that an ID shall not be
permitted to hold office beyond two consecutive terms and
will be eligible for re-appointment only after the expiry of the
requisite cooling-off period of three years.

= MCA had also clarified that the appointment of an ID for a
term of five years or less is to be treated as one term.

Appointment of additional directors

Existing provisions

It was noted that the existing tenure of five years commences
from the date the Board initially appoints the ID as an additional
director.

Strictly enforcing a fixed tenure would allow IDs to fulfil their
role more efficiently since more extended periods of association
may cause them to become aligned and entrenched with
promoters or other Board members, thereby hindering their
ability to act objectively.

Explanation is proposed to be inserted under section 149(10) to
clarify that any period during which the ID functioned as an
additional director before regularisation cannot be excluded
while computing the total tenure of the ID.

()
f \ Stricter

o0

Rationale/ proposed am

= Under Section 161(1), an additional director can hold office
up to the date of the next annual general meeting or the last
date by which the annual general meeting should have been
held, whichever is earlier.

(This allows an additional director to serve for nearly 12
months without shareholder approval.)

= Casual vacancy be filled at a meeting of the Board, which
shall be subsequently approved by members in immediate
next general meeting as prescribed under Section 161(4).

= No explicit statutory prohibition on re-appointing a director
whose appointment was rejected or could not be considered
by shareholders.

Boards could effectively misuse the additional director route to
reappoint certain persons.

It is proposed that:

- Under Section 161(1) an additional director may hold office
up to the date of the next general meeting or “up to a period
of three months from the date of his appointment, whichever is
earlier." These proposals would be extended to the filing of
casual vacancy of a director under Section 161(4).

- Section 161(5) be introduced such that a person whose
appointment as a director could not be considered or
approved in a general meeting should not be appointed by
the Board as an additional director/ alternate director/
director against a casual vacancy without the prior approval
of its members.
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Criteria for directors’ disqualification — at appointment

Existing provisions Rationale/ proposed amendments
= Section 164(1) of the 2013 Act does not: = |tis proposed to amend Section 164(1) so that:
— Prohibit professionals such as auditors and, secretarial — An auditor/ secretarial/ cost auditor/ registered valuer/
auditors from becoming a director of the company or insolvency professional,
group entities. No cooling period has also been - Of the company or holding, subsidiary or associate company
prescribed before such an appointment. under the 2013 Act or Insolvency and Bankruptcy Code,
- Prescribe “fit and proper” criteria. - During the immediately preceding three financial years or

the current financial year would be disqualified from being
appointed as a director.

= Further, it is proposed that Section 164(1) would be amended to
provide that the criteria for what or who is a “fit and proper
person” should be prescribed in the Rules.

®
Criteria for directors’ disqualification — after appointment .f \. Stricter
N
Existing provisions Rationale/ proposed amendments
= As per section 164(2), if a company fails to file its financial = Companies should be more diligent in filing these documents
statements or annual returns for 3 continuous financial years, within time.

director would be disqualified & could not be re-appointed in
such defaulting company or appointed in any other company
for five years.

It is proposed that the trigger period would be reduced from
three financial years to two financial years.

: : : (N e
Vacation of office by a director e ¢ Stricter
g
Existing provisions Rationale/ proposed amendments
= As prescribed in Section 167(1), upon incurring = Existing provisions have created an anomaly, i.e., the director
disqualifications under Section 164(2) (e.g., non-filing of continues in the very company that causes his disqualification.
returns), the director's office becomes vacant in all -

It is proposed that the directors’ office would now become
vacant in the defaulting company, after 6 months from the date
of incurring disqualification or upon expiry of his tenure in such
company, whichever is earlier.

companies except for the defaulting company.

An explanation clarifies that the date of disqualification is the
date on which the company fails to comply with Section 164(2).

IN CONCLUSION

The proposed tightening of independence norms, appointment norms, and reinforcing of disqualification triggers, attempts to raise the bar
on who sits on the board and how they perform. The operative impact will hinge on the final contours of the amendments. Companies will
need to watch how these proposals are ultimately included in the 2013 Act.
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