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GOODS & SERVICES TAX

LEGISLATIVE UPDATES
NOTIFICATION

EXTENSION OF DATE FOR FILING FORM GSTR-1, GSTR-3B
AND GSTR-7

The due date for filing Form GSTR-1, GSTR-3B and GSTR-7 for
April 2023 and May 2023 is extended to 30 June 2023 for
registered persons whose principal place of business is in
Manipur.

[Notification no:14,15&16/2023-Central Tax dated 19 June
2023]

JUDICIAL UPDATES

CLAIM OF REFUND FROM THE SUPPLIER BY THE TAXPAYER
DUE TO NON-DISCLOSURE OF SUPPLY BY THE SUPPLIER

Facts of the case

= M/s. Agrawal & Brothers (Taxpayer) is inter alia engaged in
the business of supplying and distributing iron and steel
metal scraps.

= The Taxpayer purchased scrap from the e-auction
conducted by the office of the Divisional Railway Manager
of the Western Railway (DRM), paid consideration along
with GST and availed ITC on the GST component paid to the
Railways.

= In October 2018, the Taxpayer noticed that the DRM had
defaulted in reporting the aforesaid transaction in GSTR-1,
due to which the consideration paid by the Taxpayer was
not reflected in GSTR-2A. After multiple representations by
the Taxpayer, the DRM certified the auction sale and full
payment consideration including GST.

=  The Tax Authorities issued a notice demanding tax and
interest from the Taxpayer. To avoid cancellation of GSTIN
due to non-payment of GST, the Taxpayer paid the amount
with interest and approached the MP High Court seeking a
refund of the amount so paid from the DRM.

= During the hearings before the High Court, the DRM filed a
reply stating that inadvertently they deposited the amount
of GST in the wrong GSTIN and admitted that the Taxpayer
has paid the consideration.

= The Tax Authorities also filed a reply stating that any ITC
claimed after 20 October 2019 for the FY 2018-19, is liable
to be recovered from the Taxpayer along with interest.

Observations and Ruling by the Hon’ble High Court

= The Taxpayer had already deposited the GST amount as
well as interest to the respondent and hence, there is no
recovery of GST against the Taxpayer.

= It is an admitted mistake on the part of the DRM that the
amount of GST was deposited in the wrong GSTIN, due to
which the amount was not reflected in the GSTR-2A of the
Taxpayer. Thus, a show cause notice was issued to the
Taxpayer, and he had to pay the GST along with interest to
the Tax Authorities, to avoid cancellation of GSTIN. It is a
settled law that no one can be made to suffer for the fault
of another. Hence, the Taxpayer is entitled to seek a refund
from DRM.

= DRM is directed to return the amount to the Taxpayer and
shall be at liberty to submit a claim for refund before the
Tax Authorities, and if such claim is accepted it would be
decided in accordance with law.

= The Writ Petition is allowed with a cost of INR 0.01 mn
payable by the DRM to the Taxpayer.
[M/s. Agrawal and Brothers Vs. Union of India & Ors., [2023

(6) TMI 940 - Madhya Pradesh High Court], dated 13 June
2023]
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VAT/SALES TAX |

JUDICIAL UPDATES

BIFURCATION OF CONSIDERATION BETWEEN THE SALE OF
GOODS AND SUPPLY OF SERVICES WITHOUT SUPPORTING
RATIONALE REJECTED FOR LEVY OF VAT

Facts of the case
= M/s. Chokhi Dhani Resorts Pvt. Ltd. (Taxpayer), inter alia

engaged in the business of resorts and restaurants, provides

entry to its premises by the issue of entry coupons
(coupon).

= Asurvey of the Taxpayer’s premises was conducted by the
Tax Authorities wherein it was found that while the amount
charged for the coupon was adjustable against food only as

mentioned on the face thereof, the Taxpayer paid Value

Added Tax (VAT) only on a part of the aforesaid amount and
VAT was not paid on the balance amount which was shown

as Charges for generation of cultural receipts, staff,
maintenance and admin expenses (other charges) in

Taxpayer’s books of accounts. The bifurcation was made in
a fixed amount between receipt for food and other charges,
in all cases. For any other activity engaged in by the visitor,
such as animal riding, astrology etc, a separate amount was

charged by the Taxpayer and the visitor could not adjust
the amount from the entry coupon against such charges.

= On completion of the aforesaid survey, the Tax Authorities

imposed differential VAT on the other charges along with
interest and penalty. The Taxpayer filed an appeal before

the Appellate Authority which maintained the imposition of

tax and interest but set aside the imposition of penalty.

= Aggrieved by the above, the Taxpayer filed an appeal
before the Rajasthan Tax Board (RTB) which, allowed the
appeal and set aside the imposition of tax and interest.

= Aggrieved by the above, the Tax Authorities filed a Sales
Tax Revision (STR) against the said Order before the
Hon’ble Rajasthan High Court.

Contentions by the Tax Authorities

= Other services rendered inside the Taxpayer’s premises are

separately charged for and the coupon specifically
mentions that it is adjustable in food only. On referring
definition of Sale and Sale Price under Section 2 (35) &
2(36) of the Rajasthan Value Added Tax Act, 2003(RVAT
Act), it is clear that VAT is payable on the entire coupon
amount.

= The Taxpayer cannot split up the amount charged for the

sale of food, even if the Taxpayer renders certain bundled

services in addition to food as VAT must be paid on the
total amount charged. Reliance was placed on K.

Damodarasamy Naidu & Bros. & Ors. Vs. State of Tamil

Nadu & Ors. [(2000) 1 SCC 521].

= Further, invoices were issued to customers only when
specifically demanded and were not issued during the
regular course of business.

Contentions by the Taxpayer

The contention of the Tax Authorities that the coupons
were issued in lieu of invoices is factually incorrect. The
Taxpayer had issued invoices wherein the coupon amount
charged was bifurcated towards the sale of food and supply
of entertainment or service. Copies of some invoices left by
the customers were also taken by the Tax Authorities. The
RTB had also acknowledged the same in its Order.

The coupons were issued for administrative and managerial
purposes to keep control over daily activities. The term
‘adjustable in food only’ on the coupon is not conclusive,
cannot be read in isolation and is used to avoid misuse by a
customer for a chargeable entertainment activity.

Substance always prevails over the form and on
consideration of the involved facts and circumstances, it is
obvious that the customer visits Chokhi Dhani to get
entertained during which he takes food. Provision of
entertainment impliedly and inherently includes service
element which cannot be subjected to the levy of VAT.
Further, the customer is disallowed to pay and enter either
for food or entertainment, thus, he needs to pay for both
separately.

The decision of K. Damodarasamy Naidu & Bros. (supra)
relied upon by the Tax Authorities is distinguished as it
relates to mutant sale under Article 366(29A) of the
Constitution of India to supply food and drinks in hospital,
whereas in the present case, the dominant intention was to
provide entertainment with which food is also provided but
charged separately as shown in invoices. The aforesaid
decision was also distinguished by Asst. Commissioner
(Anti Evasion), Kota & Ors. Vs. Kota Eye Hospital &
Research Foundation & Ors. [D.B. STR No. 139/2019].

Observations and Rulings by the Hon’ble High Court

The Taxpayer issued coupons specified that the coupon
amount so charged is adjustable only against food.
Essentially, such coupons were represented as an invoice
only. The Taxpayer adopted window dressing to evade tax,
by bifurcating the amount charged to the customers
adjustable against food into separate entries.

On a conjoint reading of the definitions of Sale and Sale
Price under Section 2(35) & 2(36) of the RVAT Act, it is
clear that the Taxpayer cannot split the amount charged
for the sale of food, even if certain services are provided in
addition to food, and VAT must be paid on the entire
consideration charged for food. As the coupons were
adjustable against food only, VAT is leviable on the entire
consideration charged for the supply of food.

The decision in K. Damodarasamy Naidu & Bros. (supra)
is squarely applicable to the present case.

The Taxpayer’s contention that as per aspect theory, the

dominant supply is of entertainment or service is untenable
for the following reasons:
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- The entry to the Taxpayer’s premises to have the
cultural experience only is not permitted and the
coupon which is adjustable only against food is a must
for entry.

- The Taxpayer charges a separate amount for services
provided inside the premises. If the Taxpayer had
charged a single amount for both food and
entertainment or services, the aforesaid contention
might be worth consideration.

- The contention of the Taxpayer that the dominant
purpose of the coupon is to provide entertainment or
services where the supply of food is only incidental is
incorrect.

- The bifurcation of the amount charged for the coupon
was done by the Taxpayer itself, a majority of which
was for the supply of food.

- The decision of Kota Eye Hospital and Research
Foundation (supra) relied upon by the Taxpayer
wherein the primary supply was of medical service and
the consideration for the sale of goods was included in
the cost of bundled services is inapplicable to the
present case as bundled services wherein the supply of
goods is incidental are not provided in the present case.

Given the above, the appeal is allowed.

[CTO, Anti-Evasion, Jaipur Vs. M/s. Chokhi Dhani Resorts
Pvt. Ltd., [2023-VIL-365-RAJ], dated 02 June 2023]

EXCISE/SERVICE TAX |

Facts of the case

M/s. Larsen & Toubro Ltd. (Taxpayer) is inter alia engaged
in providing various taxable services.

The Taxpayer was granted a project by M/s. Visa Power
Ltd. (customer) for the construction of a power plant,
including the supply of materials, erection, installation,
and civil work. The contract price for the project was INR
16.10 bn, of which 5% was agreed to be paid in advance.

As per the terms of LOA, the Taxpayer raised an invoice to
collect the first instalment of the advance payment and to
discharge the applicable taxes thereon, the Taxpayer self-
perceived 60% of the amount to be attributable towards the
supply of inputs and 40% of the amount to be attributable
towards the provision of services, and discharged Service
tax accordingly.

The Taxpayer raised another invoice to collect the second
instalment of the advance payment and to discharge the
applicable taxes thereon, the Taxpayer had concluded that
25% of the total contract value towards the provision of
services and paid Service tax on that basis on the total
advance received after adjusting the previously paid tax.

Subsequently, the customer informed the Taxpayer that the
entire advance amount was to be appropriated towards the
value of inputs only and not for providing any services.

The Taxpayer realised that the payment of Service tax was
made inadvertently, as no part of the initial advance
payment was intended for the service portion. As a result,
they suo moto adjusted the earlier payment of service tax
towards other service tax liability, in terms of Rule 6(4A)
and 6(4B) of the Service Tax Rules, 1994 (Service Tax Rules)
and paid the balance service tax from CENVAT credit.

The Tax Authorities considered the entire second
instalment as attributable to the supply of service and
accordingly raised a demand for Service tax. The Tax
Authorities also disallowed the adjustment in the service
tax liability made by the Taxpayer.

ADJUSTMENT OF EXCESS SERVICE TAX PAYMENT IN SUBSEQUENT PERIOD UPHELD SINCE THE CUSTOMER LATER ON ASKED TO
ADJUST THE ADVANCES ENTIRELY AGAINST SUPPLY

The Adjudicating Authority, vide the Order in Original,
confirmed the aforesaid demand partially by dropping the
demand arrived at by considering the entire second
instalment of advance amount but confirmed the demand
by rejecting the service tax adjustment made by the
Taxpayer and imposed interest and penalties stating that
the Taxpayer’s contention that the entire advance payment
is solely for the supply of material and goods is
unacceptable.

Aggrieved by the above, the Taxpayer filed an appeal
before the Central Excise and Service Tax Tribunal
(CESTAT), Ahmedabad.

Contentions of the Taxpayer

The liability of service tax is determined by the actual
provision of service, not by receipt of payment. In the
absence of Point of Taxation Rules, 2011, there is no
provision that deems the receipt of advance as the taxable
event. Reliance was placed on Vistar Construction Pvt. Ltd.
Vs. Union of India and Ors. [2013 (2) TMI 52 - Delhi High
Court].

The advances received from the customer subsequently
adjusted against the bills upon completion of contract
stages, can be considered as earnest money and is not
leviable to tax at the time of receipt. Reliance was placed
on CCE Vs. Thermax Engineering Construction Co. Ltd.
[2017 (12) TMI 1191 - CESTAT Mumbai].

The Taxpayer received an advance payment of 5% of the
contract value as per the terms of the LOA and the
contract. Later, both the Taxpayer and customer mutually
decided that these advances were meant for the supply of
goods and not for a composite supply of goods and services.
The Tax Authorities have reinterpreted the terms of
contract between the Taxpayer and the customer, which is
impermissible under the law.
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= Reliance was placed on General Manager (CMTS) Vs. CCE, Contentions of the Tax Authorities
[2014 (8) TMI 589 - CESTAT New Delhi], wherein it was .
held that if an excess payment of tax in a particular month
is due to the inability of the assessee to accurately
determine the total amount collected against raised bills,
the excess amount of tax paid can be adjusted against the
tax liability in other months, and in this regard, there

The demand against the Taxpayer was rightfully confirmed.
The tax is duly payable on the advances received, and the
provisions for adjustment under Rule 6(4A) of Service Tax
Rules are inapplicable to the present case as the necessary
conditions therein were not fulfilled.

cannot be any monetary limit. Thus, the Taxpayer has Observations and Ruling by the CESTAT
appropriately adjusted the excess Service tax towards their = The Taxpayer’s mistaken appropriation of a part of the
tax liability in subsequent months in accordance with Rule advance towards the provision of service cannot be
6(4A) of the Service Tax Rules. disputed as apportionment of the advance was not available
= As per Rule 6(3) of the Service Tax Rules, if an invoice is in the invoice towards the cost of material, or the service
issued and an advance amount is paid for the services to be portion and no tax was determined accordingly.
rendered, but such services cannot be provided for any = There is no evidence to prove that the customer approved
reason, the Taxpayer may avail credit for the excess Service or had any knowledge of the aforesaid appropriation. If the
tax paid, subject to certain conditions. customer informed the Taxpayer at a later stage that the
= In the present case, the Taxpayer raised invoices and entire advance should be allocated towards the cost of
received advances from the customer for the services to be materials, it cannot be disputed without any contrary
provided. However, the contract between the parties was evidence.
terminated, and the customer encashed the bank = The adjustments made by the Taxpayer are permissible.
guarantees given to him for an amount equivalent to the Further, such adjustments are also not delayed.

advances received due to the non-performance of the
contract. Thus, the entire advance received by the
Taxpayer was refunded back to the customer. Thus, the
Taxpayer is entitled to a refund of the excess Service tax
paid.

= The Show Cause Notice (SCN) in the present case was issued
on 13 February 2013, while the disputed period is from 2010
to 2012. The Tax Authorities cannot invoke an extended

= The Taxpayer has rightfully carried out the adjustment of
excess tax paid earlier towards the tax liability arising in
subsequent months in accordance with Rule 6(4A) of the
Service Tax Rules.

= Further, the Tax Authorities’ contention that the entire
second instalment is towards the service portion and
imposing service tax @10.3% is incorrect.

period of limitation under the proviso to Section 73(1) of * Given the above, the demand of tax against the Taxpayer
the Finance Act, 1994 as there is no willful suppression of cannot be upheld. Hence, the appeal is dismissed.
facts. [Larsen & Toubro Ltd. Vs. Commissioner of Central Excise &

ST, [2023-VIL-525-CESTAT-AHM-ST] dated 8 June 2023]

CUSTOMS

NOTIFICATION
SIMPLIFIED REGULATORY FRAMEWORK FOR E-COMMERCE EXPORTS OF JEWELLERY THROUGH COURIER MODE

On receipt of representations to further simplify the regulatory framework for e-commerce exports of jewellery through courier
mode, the CBIC has issued a Circular to clarify that exporters who do not wish to re-import exported jewellery as permitted under
Notification no:57/2022-Customs (N.T.) and provide a declaration thereof in the Courier Shipping Bill (CSB-V) at the time of export,
will not be required to upload the images of the export item, product package and the product listing on an e-commerce platform
on the Export Cargo Clearance System (ECCS). A Notification is also issued to amend Form HA for CSB-V and appropriate
modifications will be made in ECCS to incorporate the aforesaid declaration.

[Notification no:43/2023-Customs (N.T.) & Circular no:17/2023-Customs dated 15 June 2023]

FOREIGN TRADE POLICY (FTP)

NOTIFICATION
AMENDMENT TO PARA 10.08 (IX) OF THE FOREIGN TRADE POLICY 2023 (FTP)

Para 10.08(ix) of the FTP is amended to provide a reference to Para 10.16 of the Handbook of Procedures 2023 (HBP) for Special
Chemicals, Organisms, Materials, Equipment and Technologies (SCOMET) items covered under General Authorisation for Export of
Chemicals and related equipment (GAEC).

[Notification no:12/2023 dated 19 June 2023]
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PUBLIC NOTICE

AMENDMENT TO THE PROCEDURE TO OBTAIN GAEC FOR
SCOMET ITEMS

Para 10.16 of HBP 2023 is amended to provide a reference to
Appendix 10(N) under GAEC. Further, the exporter shall declare
in the undertaking furnished under Para 10.16(A)(ll)(b) that
subsequent transfer, export, or re-export to the eligible
countries specified under Appendix 10(N) is only for civilian
end use and must also ensure the same before export under
GAEC. Two new entries are added stating that the exporter
must submit a declaration stating that the export under GAEC
shall be done for civilian end use only and any transfer, export
or re-export is only for eligible countries specified in Appendix
10(N).

[Public Notice no:15/2023 dated 19 June 2023]

AMENDMENT TO THE STANDARD INPUT OUTPUT NORMS
(SION) FOR THE EXPORT OF REFINED EDIBLE SOYABEAN OIL

SION E-121 for the export of Refined Soyabean Qil (edible
grade) is amended with revised import entitlements.

[Public Notice no:16/2023 dated 21 June 2023]

TRADE NOTICE

PROCEDURE FOR ALLOCATION OF QUOTA FOR EXPORT OF
BROKEN RICE AND WHEAT ON HUMANITARIAN AND FOOD
SECURITY GROUNDS, BASED ON REQUESTS RECEIVED FROM
FOREIGN GOVERNMENTS.

Export of broken rice and wheat is prohibited, vide Notification
no:31/2015-2020 and 08/2015-2020 dated 8 September 2022
and 13 May 2022 respectively, and is allowed only under

conditions specified in the aforesaid notifications. In Financial
Year 2023-24 (FY), requests were received and approved by the
competent authority for the import of broken rice and wheat
by specific countries. In this context, applications are invited
for the aforesaid requests from exporters subject to the
following conditions:

= The exporters must have exported broken rice or wheat
respectively to the specific countries in the previous three
years to the FY for allocation of export quota.

= Allocation of the export quota will be lower of:

- Average export of rice or wheat as applicable to specific
countries in the previous three years to FY on a pro rata
basis.

- The quantity applied for by the exporter.

= Only online applications submitted from 21 June 2023 to 30
June 2023 will be considered.

= The minimum quota for export of broken rice and wheat is
8000 MT by sea and 100 MT by land transport respectively
and applications below the minimum quota will be
rejected.

= Export Authorisations for broken rice and wheat, issued
under this Trade Notice, will be valid till 31 December 2023
and 31 March 2024 respectively.

= The exporter should file Landing Certificate within a month
of export of the allocated quota.

[Trade Notice no:08&09/2023 dated 20 June 2023]
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NEWS FLASH

“Taxing EV charging: The GST conundrum on charging
infrastructure”

https://www.financialexpress.com/business/express-mobility-

taxing-ev-charging-the-gst-conundrum-on-charging-
infrastructure-3140222/

[Source: Financial Express, 24 June 2023]

“88% MSME say GST reduced cost of goods and services,
optimised supply chain”

https://economictimes.indiatimes.com/news/economy/indica

tors/88-msme-say-gst-reduced-cost-of-goods-and-services-
optimised-supply-chain/articleshow/101142584.cms

[Source: Economic Times, 20 June 2023]

“Special All-India Drive Against Fake GST Registration-
Menace and Safeguards”

https://timesofindia.indiatimes.com/blogs/voices/special-all-
india-drive-against-fake-gst-registration-menace-and-
safeguards/

[Source: Times of India, 23 June 2023]

“Rational approach to GST and taxation in the gaming
industry”

https://timesofindia.indiatimes.com/blogs/voices/rational
-approach-to-gst-and-taxation-in-the-gaming-industry/

[Source: Times of India, 23 June 2023]

“Anticipating the outcomes of the upcoming GST Council
Meeting”

https://www.financialexpress.com/economy/anticipating-
the-outcomes-of-the-upcoming-gst-council-
meeting/3141090/

[Source: Financial Express, 24 June 2023]
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